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Ten Legal Risks Facing Churches And Church Leaders
By Richard R. Hammar

Churches today exist in an increasingly litigious and regulated environment that makes an awareness 
of legal risks more important than ever before. The annual church litigation survey conducted by my 
Church Law & Tax Report newsletter shows an increase in church litigation over the past 7 years, 
even though litigation in general has leveled off over the same period. The litigation survey also shows 
that larger churches face the greatest risk. In a recent year, 7 percent of churches having attendance 
of 1,000 or more at their principal weekly worship service were sued.

What is the relevance of this information for pastors and lay church leaders? Pastors and church 
leaders must take affirmative steps to become informed about legal risk, and implement appropriate 
risk-management strategies. Such steps will not only reduce the risk of litigation, but more important, 
will help safeguard the congregation, especially its most vulnerable members. The responsibilities of a 
pastor demand no less.

NEGLIGENT SELECTION OF CHURCH WORKERS
One of the most significant legal risks facing churches today is negligent selection of workers. The 
term negligence means carelessness or a failure to exercise reasonable care. Negligent selection, 
then, means carelessness or a failure to exercise reasonable care in the selection of a worker. 
Negligent selection can occur in several contexts, including the selection of drivers and bookkeepers. 
But the most significant risk occurs in the selection of employees and volunteers who will be working 
with minors. Many churches have been sued on the basis of negligent selection because an 
inadequately screened worker sexually molested a child.  Remarkably, despite all the media publicity 
that has been devoted to this issue over the past several years, only one-third of churches do any 
screening of volunteers who work with children. This means a staggering number of churches are 
exposing innocent lives to a lifetime of traumatization, and the church itself to potentially 
astronomical jury verdicts that may not be fully covered by the church’s liability insurance policy.

There is good news, however. Church leaders can take relatively simple, yet effective, steps to 
significantly reduce the likelihood of such an incident occurring. Here are some precautions to 
consider:

1. A written application. At a minimum, the church should ask for the applicant’s name and 
address, the names of other youth-serving organizations in which the applicant has worked as an 
employee or volunteer, a full explanation of any prior criminal convictions, and the names of two or 
more references. 

2. Contact references. Contact each person and organization listed as a reference in the application, 
and request a reference addressing the suitability of the applicant to work with minors. The best 
references are those who have observed the applicant working with minors.

3. Criminal records checks. No court has found a church liable for a youth worker’s sexual 
misconduct on the ground that it failed to conduct a criminal records check, and so relatively few 
churches use them. But such checks will further reduce a church’s risk of being found liable for the 
negligent selection of youth workers, and should be considered.



4. Interviews. Persons being considered for a church position should be interviewed. This provides 
the church with an opportunity to inquire into each applicant’s background and determine each 
person’s suitability for the position under consideration.

5. The 6-month rule. Adopt a policy restricting eligibility for any volunteer position involving the 
custody or supervision of minors to those persons who have been members in good standing of the 
church for a minimum period of time, such as 6 months. Such a policy gives the church additional 
opportunity to evaluate applicants, and will help repel persons seeking immediate access to potential 
victims.

6. Limit second chances. Church leaders often err on the side of mercy when making employment 
decisions. This attitude can contribute to a negligent selection claim if a church gives an applicant a 
second chance despite knowledge of prior sexual misconduct, and the conduct is repeated. What the 
church views as mercy may be viewed as negligence or even gross negligence by a jury.

Key point. The recent sex scandals involving Catholic priests have dramatically affected public 
opinion regarding screening and supervision of clergy. The public (and juries) will no longer tolerate 
excuses for failing to screen workers who later molest children.

NEGLIGENT RETENTION OF CHURCH STAFF
A church may use reasonable care in selecting youth workers and other church staff but still be 
responsible for their misconduct if it retained them after receiving information indicating that they 
posed a risk of harm to others.

To illustrate, a church employs a youth pastor without doing a background check. A few years later, 
church leaders learn that the pastor was dismissed by another congregation because of inappropriate 
sexual contact with a church member. The church takes no action regarding this allegation. A few 
months later, a church member informs church leaders that she has had a sexual relationship with the 
youth pastor for several months. She later sues the church, claiming that it is responsible for her 
injuries on the basis of negligent retention. That is, the church retained the pastor after receiving 
information suggesting that he represented a risk to others.

How can churches reduce the risk of liability based on negligent retention of a minister or lay worker 
who engages in inappropriate conduct with an adult or child? While churches cannot eliminate this 
risk, they can take steps to reduce it. Consider the following:

1. Investigate. Whenever a church leader receives credible information suggesting that a church 
employee or volunteer may represent a risk of harm to others, an immediate and thorough 
investigation should be initiated. Remember this: once such information is received, the church is "put 
on notice" of the risk. It may be legally responsible on the basis of negligent retention for future acts 
of misconduct by the same person if it does nothing to investigate or respond to the information.

2. Restrictions. If the church’s investigation results in credible evidence to support the victim’s 
allegations, then the church can reduce its risk of negligent retention by imposing appropriate 
restrictions on the alleged wrongdoer. The nature and extent of such restrictions will vary depending 
on a number of circumstances, including the nature and severity of the alleged wrongs and the 
strength of the evidence. If a church ignores credible evidence of wrongdoing and imposes no 
restrictions on the alleged wrongdoer, it is exposed to liability based on negligent retention from the 
time it learned of the allegations.

Key point. Churches that ignore allegations of wrongdoing by a pastor or lay worker face a number of 
risks in addition to negligent retention. These include (1) liability based on "ratification" of the 
minister’s actions; (2) punitive damages, that are not covered by insurance; and (3) possible personal 
liability for members of the church board.

NEGLIGENT SUPERVISION OF CHURCH STAFF AND ACTIVITIES
Churches can use reasonable care in selecting workers, but still be liable for injuries sustained during 
church activities on the basis of negligent supervision. Negligent supervision refers to a failure to 
exercise reasonable care in the supervision of church workers and church activities. Churches have 



been sued on the basis of negligent supervision in several contexts, including child molestation, 
injuries to children participating in church-sponsored events, and injuries to infants in a church 
nursery. Churches are not "guarantors" of the safety and well-being of those persons who participate 
in their programs and activities. Generally, they are responsible only for those injuries that result from 
their negligence.

There are a number of precautions that churches can take to reduce the risk of liability based on 
negligent supervision. To illustrate, here are some precautions that churches have used to reduce the 
risk of a negligent supervision claim involving an injury to a child:

1. Adopt a "two-adult" policy specifying that no minor is ever allowed to be alone with an adult during 
any church activity. This rule reduces the risk of child molestation, and also reduces the risk of false 
accusations of molestation.

2. Only release minors from church activities to the parent or legal guardian who brought them, or to 
a third person that the parent or guardian has authorized in writing to receive custody of the child.

3. If an incident of child molestation occurs on church premises, or in the course of a church activity 
off of church premises, the church’s duty of supervision increases. The church will be held to a higher 
standard of supervision because of such knowledge.

4. Installing video cameras in strategic locations can serve as a powerful deterrent to child molesters, 
and can reduce a church’s risk of negligent supervision.

5. Any activity involving minors should be staffed with an adequate number of qualified adults.

6. Be especially careful in planning off-site activities such as field trips and camping. These outings 
can be difficult to control. It is essential that an adequate number of adults are present. While on the 
trip, precautionary measures must be implemented to assure adequate supervision of the group. For 
example, some churches group children in pairs, always keep the entire group together, and have 
frequent roll calls.

7. Encourage parents of younger children to accompany their child to youth programs and activities.

8. Acts of child molestation on church premises often occur in remote, unsupervised rooms or areas. A 
church can reduce its risk of liability based on incidents of molestation occurring in such locations by 
restricting access to them. If possible, lock vacant rooms that are not being used, or exercise 
supervision over them.

9. Install windows in all doors to classrooms and other areas that are frequented by minors. This will 
reduce isolation and make it easier to supervise activities.

10. It is absolutely essential to familiarize youth workers with the church’s policies and to be sure 
these policies are followed.

Key point. It is often difficult for church leaders to know how many adults should be present during a 
church activity or outing involving children. Here is an idea that may help: contact other charities in 
your community, such as the Boy Scouts, Girl Scouts, Red Cross, Salvation Army, or a public school. 
Ask them how many adults they would require for a similar event. Basing your decision on such input 
will help refute a charge of negligent supervision.

Key point. Here is an excellent question to ask when evaluating a church’s risk of negligence (in 
hiring, retention, or supervision): How would a jury view our actions? Would it conclude that our 
actions were reasonable? If such a conclusion is not certain, then the risk of negligence exists.

( You can read the rest of this article at http://enrichmentjournal.ag.org/
200401/200401_78_legalrisks.cfm )
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